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MORRI S SHEPPARD ARNCLD, Circuit Judge.

Linda and |saiah Anthony appeal the order of the district
court substituting the United States for the defendants naned in
their conplaint and dism ssing their case. W affirm

"The HONORABLE JOHN B. JONES, United States District
Judge for the District of South Dakota, sitting by
desi gnati on



l.

Linda and | saiah Anthony are enployees of the United States
Postal Service. The Anthonys sued Bonnie WIlson, Craig Tolliver,
and GOscar Wade (all of them Postal Service supervisors), Bonnie
Eldridge (the Postmaster for Little Rock, Arkansas), and Marvin
Runyon (the United States Postmaster General) in Arkansas state
court. The Anthonys clainmed that Bonnie WIson defamed them
"during and in the course of her enploynment.” (She allegedly told
ot her postal enployees that M. Anthony was a honpbsexual and that
Ms. Anthony had contracted AIDS through contact with him) The
Ant honys asserted that the other defendants were responsible for
supervising Ms. WI son.

Pursuant to the Westfall Act, 28 US C 8§ 2679(d)(2), the
defendants filed a notice of renoval in federal district court.
They attached a Certification of Scope of Enploynment (in which the
US Attorney certified that all of the defendants were acting
within the scope of their federal enploynent when the allegedly
i njurious conduct occurred) and the sworn declarations of all of
t he def endants except M. Runyon. Three days |ater, the defendants
and the United States filed, in the federal court, a notion to
substitute the United States for the named defendants and to
dismss the conplaint (hereinafter "notion to substitute and
di sm ss").

Four days later still, the Anthonys fil ed an anended conpl ai nt
in the state court. The new conplaint deleted all of the
def endants except Bonnie W/I|son and dropped the allegation that
Ms. WIson defamed the Anthonys "during and in the course of her
enpl oynent." The next day, the United States filed a notice of
renmoval in the state court. The Anthonys then filed, in the
federal court, a response to the notion to substitute and dism ss.
In their response, the Anthonys asserted that M. WIlson's



def amatory remarks were not within the scope of her enpl oynent, and
requested an evidentiary hearing on the scope-of - enpl oynent i ssue.

The district court ruled on the notion to substitute and
di smi ss wi thout holding a hearing. Inits order, the court refused
to consider the Anthonys' anended state-court conpl aint because it
was filed after the defendants filed the notice of renoval in the
federal court; the court also disregarded the new allegations in
t he Anthonys' response to the notion to substitute and dism ss.
The court substituted the United States as party-defendant, finding
that the defendants were acting within the scope of their
enpl oynment when the alleged m sconduct occurred. The court then
di sm ssed the conplaint for failure to state a cl ai m because the
United States is imune from defamation suits. 28 U S C
§ 2680(h). On the same day that the order was docketed, the
Ant honys submtted several affidavits to support their allegation
that Ms. WIlson was not acting in the scope of her enpl oynent.

The Anthonys next filed a notion for reconsideration in the
federal court. The court denied the notion.

.

I n 1988, Congress anended t he Federal Tort Cains Act ("FTCA")
to reinforce federal enployees' immunity fromtort actions. These
anmendnents -- comonly known as the Westfall Act because they were
a response to Westfall v. Erwin, 484 U S 292, 300 (1988) --
provi de that an action against the United States is the only renedy
for injuries caused by federal enployees acting within the scope of
their enploynent. 28 U.S.C. 8§ 2679(d)(1). The Westfall Act al so
establishes a process frequently called Wstfall certification
After a federal enployee is sued in a state court, the Attorney
Ceneral reviews the case to determine if the enployee was acting
wi thin the scope of his or her enpl oynent when he or she engaged in
the allegedly harnful conduct. 28 U S C 8§ 2679(d)(2). The




Attorney General may then file a Certification of Scope of
Enpl oyment, a docunent certifying that the enployee was acting
wi thin the scope of his or her enploynent, and may renove the case
to federal court. Id. The Attorney Ceneral then notifies the
federal court that the United States should be substituted as
party-defendant for the federal enployee. 1d.

Al though Westfall certification acts as prinma facie evidence

that the defendants were acting within the scope of their
enpl oyment, Brown v. Arnstrong, 949 F.2d 1007, 1012 (8th Cr.
1991), it does not conclusively establish that the United States
shoul d be substituted as party-defendant. QCutierrez de Martinez v.
Lamagno, 115 S. C. 2227, 2236 (1995); Brown, 949 F.2d at 1011-12.
If the plaintiff challenges the certification, the district court
nmust i ndependently review the case and determ ne whether the
defendant was in fact acting within the scope of his or her
enpl oynent . GQutierrez de Martinez, 115 S. C. at 2236-37
(plurality opinion). If the court finds that the enpl oyee was
acting outside the scope of his or her enploynent, the court nust
refuse to substitute the United States. 1d. If the court agrees
with the certification, then the case proceeds against the United
States under the FTCA. 28 U S.C. 8§ 2679(d)(4).

[T,

On appeal , the Anthonys argue that the district court erred by
failing to consider the allegations contained in the anended
state-court conplaint and by failing to hold a hearing on the
scope-of -enpl oynent i ssue. W discuss each of their argunents in
turn.

A
The Anthonys first argue that the district court erroneously
refused to consider their amended state-court conplaint. The court
i gnored the new conpl ai nt because it was filed after the defendants
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filed a notice of renoval in the federal court. The court reasoned
that filing the notice of renoval in the federal court effected the
removal , and, therefore, that the "plaintiffs' attenpt to amend
their conplaint in state court is without significance, and i s not

part of the record in this Court.” The Anthonys contend, however,
that the renpval did not becone effective until the defendants
filed the notice of renmpval in the state court. Because the

Ant honys filed their anended conpl aint the day before that notice
of renoval was filed, they argue that the district court was bound
to consider it. W agree.

The Westfall Act does not set out the steps necessary to
effect renoval to federal court. The statute sinply states that a
state-court action against a federal enployee acting in the scope
of his or her enploynment "shall be renoved ... at any tine before
trial by the Attorney General to the district court.” 28 U S. C
8§ 2679(d)(2). But the statute that sets forth general renova
procedure, 28 U S.C. 8§ 1446, indicates quite specifically when
removal is effected. The statute states that "[p]ronptly after the

filing of such notice of renoval [in the federal court] ... the
defendant ... shall file a copy of the notice with the clerk of
[the] State court, which shall effect the removal.” 28 U S.C

§ 1446(d) (enphasis added).

Despite the seemng clarity of this statute, courts have
adopted three rules regarding when renoval is effected. Most
courts hold that renoval is effected by filing a copy of the notice
of renpoval in the state court. See 14A Charles AL Wight et al.,
Federal Practice and Procedure: Jurisdiction 2d § 3737 at 550
(1985); see also Usatorres v. Marina Mercante N caraguenses, 768
F.2d 1285, 1286-87 (11th G r. 1985) (per curian). Sone courts
including the United States District Court for the Eastern District
of Arkansas, have held that renoval is effected sinply by filing

the notice of renoval in the federal court. First Nat'l Bank v.
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Johnson & Johnson, 455 F. Supp. 361, 363 (E.D. Ark. 1978). (The
district court evidently followed this rule.) Finally, a few
courts have held that the state and federal courts have concurrent
jurisdiction until the notice of renoval is filed with the state
court. See 14A Wight, Federal Practice 8§ 3737 at 550-51. The
Ant honys claimthat we adopted this third approach in Metro North
State Bank v. Gaskin, 34 F.3d 589 (8th Cir. 1994), but we disagree
with their interpretation of that case. In Metro North, we quoted
G anny Goose Foods, Inc. v. Brotherhood of Teansters, 415 U. S. 423,
437 (1974), for the proposition that federal, rather than state,
| aw governs the proceedings of a case after it has been renoved.
Metro North, 34 F.3d at 592. The case does not discuss when
renoval becomes effective

Al t hough we have never addressed this issue (perhaps we never
had occasi on to do so because the statute was clear to litigants),
we think that the renmoval statute leaves little roomfor creative
i nterpretation. The only rule that logically follows from
28 U.S.C. 8§ 1446(d) is that renoval is effected when the notice of
renoval is filed with the state court and at no other tine.
Therefore, the amended conpl aint was properly before the district
court, and we find that the district court erred in refusing to
consider it.

The def endants argue that 28 U.S.C. § 1446(d) shoul d not apply
to this case because it was renoved pursuant to the Westfall Act.
They poi nt out that sonme parts of 8 1446 conflict with the Westfal
Act's renoval procedure. For exanple, under § 1446(b), a notice of
removal nust be filed with the federal court no nore than thirty
days after the defendant receives the initial conplaint, but under
the Westfall Act a case against a federal enployee may be renoved
"at any tinme before trial." 28 US.C § 2679(d)(2); see Geen v.
Hill, 954 F.2d 694, 696 n.3 (11th Cr. 1992) (per curiam, noting
that 8 1446(b) does not apply to cases under the Westfall Act. W
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di sagree with the defendants, however, that it follows fromthis
conflict that we should not apply the rul e established in § 1446(d)
to determ ne when renoval is effected. Unlike § 1446(b), 8§ 1446(d)
does not conflict with any provision of the Wstfall Act.
Furthernore, contrary to the situation that the defendants posit,
the Westfall Act does not speak to the issue at hand. W therefore
hold that the rule set out in § 1446(d) determ nes when renoval is
effected under the Westfall Act.

Even if the Anthonys had filed their anmended conplaint after
the case was effectively renoved, we believe that the district
court shoul d have considered the new all egati ons contained in the
response to the nmotion to substitute and dism ss. The court
acknow edged that the plaintiffs, "in their response ... now al |l ege
that one enployee made defamatory statenents about plaintiffs,
which were not made within the scope of enploynent.”™ The court
declined to consider these new al |l egati ons because the plaintiffs
"have not asked to amend their conplaint.” But the court was on
notice that the plaintiffs were opposing the notion, and was
therefore not entitled to disregard the allegations in the response
si nply because they contradi cted the Ant honys' earlier allegations
or because they did not conme in the formof an amended conpl aint.

B.

The Ant honys next contend that the district court erred by
denying their request for an evidentiary hearing on the
scope- of - enpl oynent i ssue. As we noted above, when a plaintiff
challenges a Westfall <certificate, the district court nust
determ ne i ndependently whet her the defendants were acting within
the scope of their federal enploynment when the allegedly w ongful
acts occurred. Qutierrez de Martinez, 115 S. C. at 2236-37
(plurality opinion); Brown, 949 F.2d at 1011-12. Although we have
indicated that it may be necessary for the court to conduct an

evidentiary hearing to resolve the scope-of-enploynment issue,
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Brown, 949 F.2d at 1012, a hearing is not required in every case.
| d.

In this case the district court apparently substituted the
United States without a hearing because the Anthonys' initial
state-court conplaint indicated that the defendants were acting
wi thin the scope of their federal enploynent. The court noted that
"the conplaint as pending in this Court alleges that defendant
Bonnie WIlson, while in the course of her enploynent ... nade
untrue and malicious statements concerning the plaintiffs.” W
have al ready hel d that the court shoul d have consi dered t he anmended
state-court conplaint and the Anthonys' response to the notion to
substitute and di sm ss. The court, therefore, erred when it based
t he decision not to hold a hearing on the initial conplaint al one.

We may affirmon any ground, however, and the government urges
us to affirm even if the court erred, because the Anthonys failed
to rebut the presunption provided by the Westfall certificate that
Ms. WIlson was acting in the scope of her enploynent. W agree.
We have held that after defendants file a Westfall certificate and
nove to substitute the United States, plaintiffs have "the burden
of com ng forward with specific evidence in rebuttal.” Brown, 949
F.2d at 1012; see also Forrest Gty Mach. Whrks, Inc. v. United
States, 953 F.2d 1086, 1088 (8th Cr. 1992) ("the appellants have
not conme forward with any evidence contradicting the governnment's

scope-of -enpl oynent certification"). Here, the Anthonys failed to
submit any evidence indicating that the defendants were not acting
wi thin the scope of their enploynment; they instead "relied on their
conplaint.” Brown, 949 F.2d at 1012.

Under different circunstances, we m ght be concerned that the
Ant honys di d not know how nmuch tinme they had to submt the required
evi dence. W have held that courts may not deci de noti ons based on
mat eri al outside the pleadings unless both parties are on notice
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that such material wll be considered. See, e.0., Angel v.
Wllians, 12 F.3d 786, 788-89 (8th Cr. 1993). Here, however, we
think that the Anthonys had adequate notice that they should have
submtted evidence long before the district court ruled on the
notion to substitute and dismss. The local rules direct parties
to provide supporting factual material "[i]f a notion requires
consideration of facts not appearing of record,” Local R C7(c)
(E.D. Ark.) (Brown clearly establishes that this was such a
notion), and give parties opposing a notion eleven days to file
this supporting material, Local R C7(b) (ED Ark.).

In this case, the governnent filed its notion to substitute
and dismss on April 21, 1995, but the Anthonys did not file their
affidavits until My 30, 1995, well after the el even-day deadline
expired. Because the Anthonys failed to offer any rebuttal
evi dence, the presunption established by the scope-of-enpl oynent
certification carried the day for the defendants, and there was no
reason for the court to conduct an evidentiary hearing on that
i ssue. The court therefore correctly decided that the case should
proceed against the United States and shoul d be di sm ssed because
the United States has not wai ved sovereign imunity for defamation.
28 U.S. C. § 2680(h).

V.

The Anthonys finally suggest that the district court abused
its discretion by denying their notion for reconsideration in |ight
of their affidavits. Although the federal rules do not provide for
such a notion, Fed. R Cv. P. 59(a) and Fed. R Cv. P. 60(b)(2)
do give the district court the discretion to vacate a judgnent or
order and to reopen a case in certain limted circunstances,
i ncl udi ng when new evi dence energes. W have held, however, that
for a novant to succeed on the ground of new y di scovered evi dence,
that evidence nust be truly new, in the sense that it was
previ ously unavail able; a notion for reconsi deration should not be
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used "as a vehicle to introduce new evidence that could have been
adduced during pendency of the [previous] notion." Hagernman V.
Yukon Energy Corp., 839 F.2d 407, 414 (8th Cr. 1988),
cert. denied, 488 U. S. 820 (1988), quoting Rothwell Cotton Co. V.
Rosenthal & Co., 827 F.2d 246, 251 (7th Cir. 1987) (internal quotes
omtted); see also Wiitlock v. Mdwest Acceptance Corp., 575 F.2d
652, 653 n.1 (8th Cr. 1978). Because the Anthonys do not all ege
that they could not have produced affidavits rebutting the
presunption that the defendants were acting within the scope of
their enpl oynent before the court decided the notion to substitute
and dismss, it was not an abuse of discretion to deny the notion
for reconsideration.

V.
For the foregoing reasons, we affirm the decision of the
district court.
A true copy.

Attest:

CLERK, U.S. COURT OF APPEALS, EIGHTH CI RCUIT.
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